STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
NORTH FLORI DA CONSTRUCTI ON,
Petiti oner,
VS. CASE NO. 94-2353BID

DEPARTMENT OF TRANSPORTATI ON,

Respondent ,
and

PRO- STEEL BUI LDERS, | NC.,

I nt ervenor.
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RECOMMVENDED ORDER

Pursuant to witten notice a formal hearing was held in this case before
Larry J. Sartin, a duly designated Hearing O ficer of the D vision of
Admi ni strative Hearings, on May 12, 1994, in Tall ahassee, Florida.

APPEARANCES

For Petitioner: Tomy Strickland, pro se
North Fl orida Construction, Inc.
Post O fice Box 129
Clarksville, Florida 32430

For Respondent: Thonmas H Duffy
Assi stant Ceneral Counsel
Department of Transportation
Haydon Burns Buil di ng
605 Suwannee Street, Ml Station 58
Tal | ahassee, Florida 32399-0458

For Intervenor: Stephen J. Kubik, Esquire
155 Office Plaza Drive
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUE
VWet her the Respondent acted fraudulently, arbitrarily, illegally or

di shonestly in proposing to award a contract for State Project No. 99003-3501 to
the Intervenor.



PRELI M NARY STATEMENT

After review of bids subnmtted to the Respondent in response to an
Invitation to Bid i ssued by the Respondent, the Respondent proposed to award a
contract for the project to the Intervenor. By letter dated April 5, 1994, the
Petitioner chall enged the Respondent's proposed award and requested a fornal
adm ni strative hearing.

By letter dated April 28, 1994, the Respondent requested assignment of a
Hearing Oficer of the Division of Administrative Hearings to this matter. The
request was designated case nunber 94-2353BID and was assigned to the
under si gned.

The final hearing was scheduled for May 12, 1994, by Notice of Hearing
entered May 3, 1994.

On May 3, 1994, a Motion to Intervene was filed by Pro-Steel Buildings,
Inc. The notion was granted wi thout objection at the commencenent of the fina
heari ng.

At the final hearing the Petitioner presented the testinony of Eddie
Gllon, Sr., and Thomas Strickland. No exhibits were offered by the Petitioner

The Respondent presented the testinmony of Mke Melvin. Three exhibits were
of fered by the Respondent and were accepted into evidence.

The Intervenor presented the testinmony of Jacqueline Watts, Thomas Trapane
and Stephen Warren. The Intervenor offered four exhibits which were accepted
i nto evidence.

One "joint exhibit" was offered and accepted into evidence.

A transcript of the final hearing was filed May 18, 1994. The parties
agreed to file proposed recommended orders on or before May 31, 1994. Al of
the parties filed proposed recommended orders.

A ruling on each proposed finding of fact contained in the proposed orders
filed by the parties has been nade either directly or indirectly in this
Recomended Order, or the proposed finding of fact has been accepted or rejected
in the Appendi x which is attached hereto.

FI NDI NGS OF FACT

A.  The Parties.

1. The Respondent, the Department of Transportation (hereinafter referred
to as the "Departnent”), is an agency of the State of Florida. The Departnent
sought bidders for a construction project by invitation to bid.

2. The Petitioner, North Florida Construction, Inc. (hereinafter referred
to as "North Florida"), subnmitted a bid on the Departnent's construction
proj ect .

3. The Intervenor, Pro-Steel Buildings, Inc. (hereinafter referred to as
"Pro-Steel "), also submtted a bid on the Departnent's construction project.

B. The Subject Invitation to Bid.



4. The Departnent issued an Invitation to Bid for State Project Number
99003- 3501 (hereinafter referred to as the "I TB").

5. The ITB solicited bids on a construction contract for the rel ocati on of
the Departnent's maintenance yard facility in Tallahassee, Florida.

6. The ITB required that each prime contractor either subcontract at | east
25 percent of the total contract price to a Certified Mnority Business
Enterprises (hereinafter referred to as a "CVMBE"), or show a good-faith effort
to neet the 25 percent goal. Pages 78-81, Joint Exhibit 1.

7. Included in the Instructions to Bidders, at Section B-14, are
i nstructions concerning "Listing of Subcontractors.” Page 15, Joint Exhibit 1.
Section B-14 of the |ITB provides:

In order that the Omer may be assured that
only qualified and conpetent subcontractors
wi Il be enmployed on the project, each Bidder
shall submit in triplicate with his proposa
a list of the subcontractors who will perform
the work for each Division of the
Specifications utilizing the "List of
Subcontractors” formencl osed as Exhibit 5.
The Bi dder shall have determ ned to his own
conpl ete satisfaction that a listed
subcontractor has been successfully engaged
in this particular type of business for a
reasonabl e Il ength of tine, has successfully
conpleted installations conparable to that
which is required by this Agreenent and is
qualified both technically and financially
to performthat pertinent phase of this work
for which he is listed.

Any bi dder who lists a subcontractor not
certified and/or registered by the State to
performthe work of his trade if, such
certification or registration is required
for the trade by Florida Laws, will be

rej ected as non-responsive.

No change shall be nmade in the list of
subcontractors, before or after the award
of a contract, unless agreed to in witing
by the Omer. |[Enphasis added].

8. Exhibit 5, List of Subcontractors, provides, in part, the foll ow ng:

THE UNDERSI GNED, HEREI NAFTER CALLED " Bl DDER",
LI STS BELOW THE NAMVE OF EACH SUBCONTRACTOR
WHO W LL PERFORM THE PHASES OF THE WORK

| NDI CATED. FAI LURE OF THE BI DDER TO SUPPLY
SUFFI CI ENT | NFORVATI ON TO ALLOW VERI FI CATI ON
OF THE CORPCRATE, AND DI SCI PLI NE LI CENSE
STATUS OF THE SUBCONTRACTOR NMAY DEEM THE BI D
AS BEI NG NON- RESPONSI VE



Page 55, Joint Exhibit 1. Exhibit 5 was required to be conpleted and submtted
with all bids pursuant to Section B-14 of the |ITB

9. Fromthe technical specifications for Heating, Ventilation and Air

Condi tioning work (hereinafter referred to as "HVAC'), for the project at issue,
it could be inferred that two 30-ton air conditioning units were required.

C. The Bids Submitted by Pro-Steel and North Florida.
10. Bids on the ITB were submtted and opened on March 24, 1994.
11. North Florida submtted a bid in response to the |TB:
a. On the envel ope containing the sealed bid of North Florida, North
Fl orida requested that $14,000.00 be deducted fromits proposed contract price.

b. North Florida subnmitted a bid of $2,997,007.00. North Florida was the
apparent second | ow bi dder.

c. North Florida listed Gallon & Sons as the subcontractor responsible for
HVAC wor k.

d. North Florida also Iisted Gallon & Sons as a CMBE. Gallon & Sons was
listed on Exhibit 5, the Mnority Business Enterprise Utilization Sumrmary,
submtted with North Florida's bid.

e. North Florida proposed to install two 30-ton air conditioning units.

12. Pro-Steel also subnmitted a bid in response to the |ITB.

13. Pro-Steel subnmitted a bid of $2,993,000.00. Pro-Steel was the
apparent | ow bi dder.

14. Pro-Steel listed "Watts Mechani cal" as the subcontractor responsible
for the HVAC work required by the ITB.

15. Pro-Steel also listed Watts as one of two CMBE subcontractors. "Watts
Mechani cal " was listed on Exhibit 5 the Mnority Business Enterprise
Utilization Summary, submitted with Pro-Steel's bid.

16. Pro-Steel's bid submttal proposed the installation of two 30-ton air
conditioning units.

D. The Departnent's Deci sion.

17. 1t is the policy of the Departnment to waive mnor irregularities in
bid submittals.

18. Irregularities with North Florida's bid were correctly determ ned to
be m nor by the Departnment and were waived.

19. The bid tabul ation sheet and the bids indicated that Pro-Stee
submtted the | owest, responsive bid. The Departnment proposed to award the
contract under the I TB to Pro- Steel

20. Wthout Watts as a CMBE, Pro-Steel would not neet the 25 percent CMBE
partici pation goal of the |ITB.



21. The Departnent's project nanager for the | TB determ ned that Watts was
a CMBE in evaluating the bid submttals.

E. Qualification of CMBE s to Perform Wrk Proposed.

22. @llon & Sons was at all times relevant to this proceedi ng, registered
as a CMBE in hearing and air conditioning.

23. Eddie Gallon, Sr., was at all tinmes relevant to this proceeding, the
regi stered qualified agent for Gallon & Sons. M. Gllon holds a dass A
license in heating and air conditioning.

24. The stock of Watts Mechanical, Inc. (hereinafter referred to as
"Watts"), is owned 100 percent by Jacqueline Watts. M. Watts is also the
President of Watts.

25. Ms. Watts held and still holds a dass B HVAC license fromthe
Department of Busi ness and Professional Regulation. M. Watts was registered
wi th the Departnment of Business and Professional Regulation as the qualifying
agent for Watts.

26. Watts was registered with the Departnent of Managenent Services as a
CMBE under the category of heating and air conditioning contractors.

27. On January 1, 1994, Watts acquired the assets of Energy Systens of
Tal | ahassee (hereinafter referred to as "Energy Systens"). Energy Systens was
t hen owned by Thomas Trapane.

28. As of January 1, 1994, it was intended that Watts be renamed "Watts
Mechani cal and Energy Systens, Inc."

29. M. Trapane held and still holds a dass A HVAC |license fromthe
Department of Busi ness and Prof essional Regul ation.

30. M. Trapane was registered with the Departnent of Business and
Pr of essi onal Regul ation as the qualifying agent for Energy Systens.

31. As of January 1, 1994, M. Trapane becanme an enpl oyee of Watts.
32. As of March 24, 1994, when bids were submitted on the |ITB:

a. Watts had not filed an anmendnment to its Articles of Incorporation
reflecting the change in nane to Watts Mechani cal and Energy Systens, Inc.
(hereinafter referred to as "Watts Mechani cal and Energy"). The anmendnent was
not filed until April 26, 1994.

b. M. Trapane had not registered with the Departnment of Business and
Pr of essi onal Regul ation as the qualifying agent for Watts or Watts Mechani cal
and Energy. It was not until My 2, 1994, that the Departnment of Business and
Prof essi onal Regul ation issued a letter indicating that M. Trapane was a
secondary qualifying agent for Watts Mechani cal and Energy.

c. Watts had not notified the Departnment of Managenent Services of its
nane change with regard to its CMBE certification.



33. Based upon the foregoing, at the date of the submittal of bids and the
proposed award of contract pursuant to the ITB, Watts did not hold the |license
required in order for it to conplete the work Pro-Steel had represented to the
Department Watts woul d perform

F. Substitution of Subcontractors.

34. It is the policy of the Departnent to allow contractors to substitute
subcontractors for good cause if proper docunentation is submitted. The
evi dence, however, failed to prove the Department’'s policy concerning
substitution of subcontractors applies in this mtter

35. The evidence also failed to prove that the Departnment's policy
concerning substitution of contractors allows the Departnent to accept as
nmeeting part of the CMBE requirement of the |I'TB a CMBE that was not qualified to
performthe required work as of the date of bid award.

G Alternative Proposals.

36. The ITB allows substitutions for specified systems or products
contained in the I'TB. Page 28, Joint Exhibit 1.

37. Substitutions, however, nust be requested of the Architect-Engineer
and witten approval fromthe Architect-Engi neer nust be obtai ned.
Substitutions nust be submitted within 45 days after award of the contract.

38. No substitutions were submitted by Pro-Steel or Watts at the tinme of
bid submittal

39. As of the date of the final hearing of this case, Watts had decided to
suggest that the configuration of the HVAC of the project be changed in a manner
that would not require a Class Alicense for the work to be perforned. The
evidence failed to prove that the Departnent was aware of this proposal at the
time of its initial decision

CONCLUSI ONS OF LAW
A.  Jurisdiction.

40. The Division of Adm nistrative Hearings has jurisdiction of the
parties to and the subject matter of this proceeding. Section 120.53(5),
Florida Statutes (1993).

B. Burden of Proof.

41. The burden of proof, absent a statutory directive to the contrary, is
on the party asserting the affirmative of the issue of the proceeding. Antel v.
Depart ment of Professional Regul ation, 522 So.2d 1056 (Fla. 5th DCA 1988);
Department of Transportation v. J.WC. Co., Inc., 396 So.2d 778 (Fla. 1st DCA
1981); and Balino v. Departnment of Health and Rehabilitative Services, 348 So.2d
249 (Fla. 1st DCA 1977).

42. In this proceeding it is North Florida that is asserting the
affirmative and, therefore, has the ultimte burden of proof.

C. The Departnent's Proposed Award to Pro-Steel is
Arbitrary.



43. There is not dispute about the fact that Watts did not hold a |license
to conplete the H/AC work called for in the I TB as of the date of the proposed
award of contract in this case. Section 489.113, Florida Statutes, requires
that, in order for a person (including a corporation) to performair
conditioning contracting, that person nust hold required the necessary air
conditioning contracting license. To performthe work required in this matter
required a Cass A license.

44, At the tine of the bid submittal and proposed award in this case, no
person holding a Class A license had registered with the Departnment of Business
and Professional Regulation as the qualifying agent for Watts. Watts,
therefore, was not qualified to performthe work for which it's nane was
submtted by Pro-Steel at the tine of bid subnmittal and award.

45. The issue which nmust be decided is whether this irregularity in Pro-
Steel's submitted bid constituted a mnor irregularity that could be waived by
t he Depart nment.

46. Not all irregularities in bids or deviations froman invitation to bid
are material. Tropabest Foods, Inc. v. Departnent of General Services, 493
So.2d 50 (Fla. 1st DCA). See also Rule 60A-1.002(13), Florida Adm nistrative
Code. A deviation froman invitation to bid "is only material if it gives the
bi dder a substantial advantage over the other bidders and thereby restricts or
stifles conpetition.” Tropabest Foods at 52.

47. I n determ ning whether the deviation fromthe ITB in this case is
material, North Florida was required to prove that the Departnent acted
fraudulently, arbitrarily, illegally or dishonestly in deciding to award the
contract to the apparent |ow bidder, Pro-Steel. See Overstreet Paving Company
v. Departnment of Transportation, 608 So.2d 851 (Fla. 2d DCA 1992), citing
Department of Transportation v. G oves-Watkins Construction, Co., 530 So.2d 912
(Fla. 1988).

48. The Departnment and Pro-Steel argue, in part, that in light of the fact
that Watts Mechani cal and Engi neer, held all necessary |licenses and
qualifications as of the date of the final hearing, that Pro-Steel did not gain
any conpetitive advantage. Therefore, it is argued, the Departnment did not act
fraudulently, arbitrarily, illegally or dishonestly. This argunent nust be
rej ected.

49. Pursuant to the clear terns of the ITB, the Departnent was required at
the tine of bid submittal to reject Pro-Steel's submttal

50. Section B-14 provides that the nanes of subcontractors are to be
i ncl uded, after determ ning that each listed subcontractor is "qualified both
technically and financially to performthat pertinent phase of this work for
which he is listed", so that the Departnent:

. . . may be assured that only qualified and conpetent subcontractors will
be enployed on the project, . . . . [Enphasis added].

51. The ITB contenpl ates that these assurances are to be given at the tine
of bid submittal



52. Section B-14 goes on to al so unequivocally require rejection of a
bi dder who lists a subcontractor that is not "registered by the State to perform
the work specified:

Any bi dder who lists a subcontractor not certified and/ or registered by the
State to performthe work of his trade if, such certification or registration is
required for the trade by Florida Laws, will be rejected as non-responsive.

[ Enphasi s added] .

This requirement of the I'TB is not discretionary.

53. Based upon the ternms of the 1TB itself, the Departnment elimnated its
di scretion to treat as a mnor irregularity the requirenent that subcontractors
listed in bids be registered by the State of Florida to performthe work
specified and inforned all bidders that any bid which failed to list a
regi stered subcontractor "[woul d] be rejected as non-responsive."

54. To ignore these provisions of the ITBis arbitrary.

55. The irregularity in Pro-Steel's bid nmay have given Pro-Steel a
substanti al advantage over the other bidders in this case. In effect Pro-Stee
was allowed to submit the name of a subcontractor necessary to neet the CMBE
requi renent of the I TB which was not qualified at the tinme of bid submttal to
performthe work specified but which took steps after bid submttal to becone
qualified. There may have been ot her potential bidders who woul d have submitted
bi ds had they known that subcontractors included on their bid could becone
qualified after submittal of the bid but were di ssuaded by the ternms of Section
B-14 of the | TB.

56. The | anguage contained in Exhibit 5, quoted in finding of fact 8,
gi ves the Departnent discretion to reject a bid as non-responsive with regard to
subcontractors, but only if a bidder fails to "supply sufficient information to
allow verification of the corporate, and discipline |license status of the
subcontractor . . . ." The evidence failed to prove that the irregularity with
Pro-Steel's bid involved such a failure. The irregularity here goes beyond the
failure to supply information. The irregularity here involves the failure of a
subcontractor, at the date of bid award, to qualify for the work it was to
perform That irregularity could not have been rectified at the tine of bid
submttal with additional information from Pro-Steel

57. The Departnment's argument concerning its ability to allow the
substitution of subcontractors or substituted proposals nust be rejected. The
crucial point of time in this matter is the tine of bid submittal and the
proposed award of contract. The wi nning bidder nmust be responsive and the
apparent wi nner at that time based upon the bid submttal at that time. For the
Department to take into account what may happen in the future in naking that
determ nati on woul d gi ve bidders an unfair advantage. It would not, therefore,
be appropriate to take into account these potential corrective steps as a result
of this proceeding.

58. At the tine of bid submittal and proposed award of contract, Pro-Stee
was not responsive and the Departnent's proposed decision to award the contract
to Pro-Steel is arbitrary.
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RECOMIVENDATI ON

Based upon the foregoing Findings of Fact and Conclusions of Law, it is

RECOMVENDED t hat the Departnment of Transportation enter a Final Oder

aring the bid submtted by Pro-Steel Builders,

DONE AND ENTERED this 13th day of June, 1994,

Inc., to be non-responsive.

in Tal |l ahassee, Florida.

LARRY J. SARTIN
Hearing Oficer

Di vision of Admi nistrative Hearings

The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550

(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings

this 13th day of June, 1994
APPENDI X
Case Nunber 94-2353BID
The parties have submtted proposed findings of fact. It has been noted

have been generally accepted and the
in the Recomended Order where they have been accepted, if

Those proposed findings of fact which have been rejected and the reason

their rejection have al so been not ed.

North Florida's Proposed Findings of Fact

1 Accepted in 2 and hereby accept ed.
2 Accepted in 1.

3 Accepted in 3 and hereby accept ed.
4 Accepted in 4 and 10.

5 Accepted in 10-11 and 13.

6 Accepted in 6-8.

7 Accepted in 14.

8 Accepted in 15.

9 Accepted in 7.

10 Accepted in 25 and 32.

11 Concl usion of | aw

12 Accepted in 9.

13 Concl usion of | aw

14 See 27 and 32.

15 Accepted in 32.

16 Accepted in 15.

17 Accepted in 20.

18 Accepted in 7-8.

=
©

See 33.



The Departnent's Proposed Findi ngs of Fact

1 Accepted in 4.

2 Accepted in 2-3 and 11-12.

3 Accepted in 6.

4 Accepted in 10-11

5 Accepted in 11 and 13.

6 Accepted in 11 and 15.

7 See 26, 28 and 32. Watts Mechanical, Inc. was a CMBE at the tine of

bid submttal. Watts Mechanical & Energy Systenms, Inc., did not exist at the
time of bid submttal

8 Accepted in 22.

9 Accepted in 9.

9 Accepted in 24.
10-11 Accepted in 25.
12 Accepted in 31
13 Accepted in 29.
14 Accepted in 32.
15 Accepted in 23.
16 Her eby accept ed.
17 Accepted in 20.
18 Accepted in 21
19 Accepted in 36. But see 37-38.
20 Not rel evant.

21 See 7.

22 Accepted in 8.
23 See 36- 38.

24 Not rel evant.

25 Accepted in 17.

Pro-Steel's Proposed Findings of Fact

1 Accepted in 4.

2 Accepted in 7-8

3 Accepted in 8.

4 Not supported by the weight of the evidence.
5 Accepted in 34. See 35.

6 Accepted in 17.

7 Accepted in 2-3, 10-11 and 18-19.

8 Accepted in 14.

9 Accepted in 9 and 36.

10 See 25-26. But see 32.

11 Accepted in 27, 29 and 31. The last sentence is not rel evant.
12 Accepted in 32.

13 Not supported by the weight of the evidence.
14 See 34- 35.

15 See 36-39

COPI ES FURNI SHED:

Ben G Watts, Secretary

Attn: Eleanor F. Turner, MS. 58
Haydon Burns Buil di ng

605 Suwannee Street

Tal | ahassee, FL 32399- 0450



Thornton J. WIIlians
CGener al Counsel

562 Haydon Burns Buil di ng
605 Suwannee Street

Tal | ahassee, FL 32399- 0450

Thomas H. Duffy

Assi stant General Counsel
Department of Transportation
Haydon Burns Building, MS. 58
605 Suwannee Street

Tal | ahassee, FL 32399- 0458

Tommy Stri ckl and

North Florida Construction, Inc.
Post O fice Box 129

Clarksville, Florida 32430

Stephen J. Kubi k, Esquire
155 O fice Plaza Drive
Tal | ahassee, Florida 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case

STATE OF FLORI DA
DEPARTMENT OF TRANSPORTATI ON

NORTH FLORI DA CONSTRUCTI ON, | NC.,
Petiti oner,

VS. DOAH CASE NO.: 94-2353BI D
DOT CASE NO.: 94-0158 DEPARTMENT OF



TRANSPORTATI ON,

Respondent ,
and

PRO- STEEL BUI LDI NGS, | NC.,

I nt ervenor.

FI NAL CRDER

This matter was heard pursuant to witten notice before Larry J. Sartin, a
duly designated Hearing O ficer of the Division of Adm nistrative Hearings on
May 12, 1994, in Tall ahassee, Florida. Appearances for the parties were as
fol | ows:

For Petitioner: Tomy Strickland, pro se
North Fl orida Construction, Inc.
Post O fice Box 129
Clarksville, Florida 32430

For Respondent: Thonmas H Duffy
Assi stant CGeneral Counsel
Department of Transportation
605 Suwannee Street, Ml Sation 58
Tal | ahassee, Florida 32399-0458

For Intervenor: Stephen J. Kubik
155 O fice Plaza Drive
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUE

VWet her the Respondent, DEPARTMENT OF TRANSPORTATI ON (herei nafter
DEPARTMENT), acted fraudulently, arbitrarily, illegally or dishonestly in
proposing to award a contract for State Project No. 99003-3501 to Intervenor,
PRO- STEEL BUI LDI NGS, INC., (hereinafter PRO STEEL) for relocation of the
Di strict Three Tal |l ahassee Mi ntenance Yard.

BACKGROUND

Pursuant to a protest of the DEPARTMENT' S intent to award the contract for
State Project No. 99003-3501 to PRO STEEL, tinely filed by Petitioner, NORTH
FLORI DA CONSTRUCTI ON, INC. (hereinafter NORTH FLORIDA), the matter was referred
to the Division of Admi nistrative Hearings for assignnent of a hearing officer.
A hearing was schedul ed and held on May 12, 1994, at which time PRO STEEL'S
Motion to Intervene was granted.

NORTH FLORI DA of fered no exhibits into evidence and presented the testinony
of two witnesses: Eddie Gallon, Sr. and Thomas Strickland. The DEPARTMENT
presented the testinony of Mke Melvin and offered and entered i nto evidence
three exhibits. PRO STEEL offered and entered into evidence four exhibits and
presented the testinony of three witnesses: Jacqueline Watts, Thomas Trapane,
and St ephen Warren.



The Hearing Oficer entered his Recormended Order on June 13, 1994, and
Exceptions to the Recormended Order were filed by both the DEPARTMENT and PRO
STEEL.

Rul i ngs On Exceptions

Ref erences to the Transcript in this proceeding will be denoted by the page
and line numbers as (Tr. p.__, 1. ). The DEPARTMENT' S exceptions are addressed
as follows:

Exception 1 is rejected as |egal argument, not going to factual
determ nati ons made by the Hearing Oficer and are addressed in the Concl usions
of Law bel ow.

Exception 2 is rejected as |egal argument, not going to factual
determ nati ons made by the Hearing Oficer and are generally addressed in the
Concl usi ons of Law bel ow.

Exception 3 is rejected as |egal argument, not going to factual
determ nati ons made by the Hearing Oficer and are generally addressed in the
Concl usi ons of Law bel ow.

Exception 4 is rejected as |egal argument, not going to factual
determ nati ons made by the Hearing Oficer and are generally addressed in the
Concl usi ons of Law bel ow.

PRO- STEEL' S exceptions are addressed as foll ows:

Exception 1 is accepted to the extent that the Hearing Oficer incorrectly
referred to Exhibit 20 to the Departnent of Transportation Specifications for
Tal | ahassee Mai ntenance Yard Rel ocation State Project No. 99003-3501 (PP. 77-82
of Joint Exhibit 1) as Exhibit 5 to those specifications.

Exception 2 is accepted for the reason noted in the precedi ng paragraph.

Exception 3 is rejected. The Hearing Oficer's Finding of Fact No. 20 is
supported by conpetent substantial evidence and PRO STEEL cites not contrary
record evidence. Mreover, this exception is nore in the nature of |egal
argunent which is addressed generally in the Conclusions of Law bel ow.

Exception 4 is rejected. The Hearing Oficer's Finding of Fact No. 33 is
supported by conpetent substantial evidence and PRO STEEL cites no contrary
record evidence in its exception. Moreover, this exception is nore in the
nature of |egal argunent which is addressed generally in the Concl usions of Law
bel ow.

Exception 5 is accepted to the extent that the DEPARTMENT' S evi dence did
not distinguish this contract fromothers concerning substitution of
subcontractors. (Tr. p. 106, 1. 11-19). However, that testinony dealt with
substitution after award of a contract for good cause such as an inability to
perform The DEPARTMENT' S testinony did not address the policy of substitution
of subcontractors under circunstances such as those at issue here were the bid
docunents contain a provision such as that found in paragraph B-14 of the
project specifications. (Joint Exhibit #1, p. 15)

Exception 6 is rejected. The Hearing Oficer's Finding of Fact No. 35 is
supported by conpetent substantial evidence and PRO STEEL cites no contrary



record evidence in its exception. Moreover, this exception is in the nature of
| egal argunent which is addressed generally in the Conclusions of Law bel ow.

Exception 7 is rejected for the reason noted in the precedi ng paragraph.

Exception 8 is rejected as | egal argument which will be generally addressed
in the Concl usions of Law bel ow.

Exception 9 is rejected as | egal argument which will be generally addressed
in the Concl usions of Law below. However, NORTH FLORIDA'S use of Exhibit 5 to
the Specifications (Joint Exhibit #1) in support of its position is msplaced.
Any discretion left to the DEPARTMENT in Exhibit 5 to Joint Exhibit 1 has only
to do with the DEPARTMENT' S ability to verify information supplied by the bidder
on its subcontractors. It has nothing to do with the provisions of paragraph B-
14 relating to the required state |Iicensure of subcontractors.

Exception 10 is rejected for the sanme reasons set out in paragraph 9 above.
Exception 11 is rejected for the sanme reasons set out in paragraph 9 above.

Exception 12 is rejected as | egal argunent which is nore generally
addressed in the Conclusions of Law below. The analysis as to whether waiver of
a particular bid requirement affords a bidder a conpetitive advantage is not at
issue until there is first a determ nation that the bid requirement is not
material. In this instance the DEPARTMENT through the ternms of its Invitation
to Bid determned the materiality of this requirenment up front when it advised
bi dders that bids would be rejected as non-responsive where the subcontractor
listed does not possess the requisite state licensure to do the denoted work.

Exception 13 is rejected for the reasons set out in paragraph 9 above.

Exception 14 is rejected as | egal argunent generally addressed in the
Concl usi ons of Law bel ow. Mbdreover, the DEPARTMENT' S past practices and
pol i ci es cannot take precedence over the clear |anguage of the Invitation to
Bi d.

Exception 15 is rejected as | egal argunent nore generally addressed in the
Concl usi ons of Law below. The specific |anguage of the Invitation to Bid rather
than any ruling the Hearing Oficer in this matter has renoved discretion from
t he DEPARTMENT to wai ve the exact licensure requirenment or to allow PRO STEEL to
conplete the mnisterial act of upgrading its licensure with the Departnent of
Busi ness and Prof essional Regulation. This ruling in no way abrogates existing
case |l aw which allows broad discretion in the public body engaged in conpetitive
acqui sition of goods and services where that body does not by the terns of the
bi d docunments specifically limt that broad discretion

FI NDI NGS OF FACT

The Hearing Oficer's Findings of Fact are found to be correct and
supported by conpetent substantial evidence except for Finding of Fact 11. d,
whi ch was addressed above in PRO STEEL'S first exception. Finding of Fact 11. d
is amended to correctly reflect the appropriate reference to Exhibit 20 to Joint
Exhibit 1 rather than Exhibit 5 as pointed out by PRO STEEL.

It is also noted that there was no finding by the Hearing Oficer that the
enpl oyees of the DEPARTMENT acted fraudulently, illegally or dishonestly.



Not hing in the record appears to support such a finding and in fact no such
contention has been nade.

CONCLUSI ONS OF LAW

1. The DEPARTMENT has jurisdiction over the subject matter of the parties
to this proceedi ng pursuant to Chapters 287 and 120, Florida Statutes.

2. Based on the foregoing Findings of Fact and a review of the record in
its entirety, the Hearing Oficer's Conclusions of Law are found to be correct
and are adopted and incorporated herein. Under different facts the result m ght
be different. However, in this case the clear |anguage of the Invitation to Bid
requires that the bid submtted by PRO STEEL be decl ared nonresponsi ve pursuant
to paragraph B-14 of Joint Exhibit 1.

CORDER

Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
therefore

ORDERED that the bid protest submitted by PRO STEEL is hereby decl ared not
responsi ve.

DONE AND ORDERED this 12th day of Septenber, 1994.

BEN G WATTS, P.E

Secretary

Department of Transportation
Haydon Burns Buil di ng

605 Suwannee Street

Tal | ahassee, Florida 32399

NOTI CE OF RI GHT TO APPEAL

THI' S ORDER CONSTI TUTES FI NAL AGENCY ACTI ON AND MAY BE APPEALED BY PETI TI ONER
PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES, AND RULE 9. 110, FLORI DA RULES OF
APPELLATE PROCEDURE, BY FI LI NG A NOTI CE OF APPEAL CONFORM NG TO THE REQUI REMENTS
OF RULE 9.110(D), FLORI DA RULES OF APPELLATE PROCEDURE, BOTH W TH THE

APPRCPRI ATE DI STRI CT COURT OF APPEAL, ACCOVPAN ED BY THE APPROPRI ATE FI LI NG FEE,
AND W TH THE DEPARTMENT' S CLERK OF AGENCY PROCEEDI NGS, HAYDON BURNS BU LDI NG
605 SUWANNEE STREET, M'S. 58, TALLAHASSEE, FLORI DA 32399-0458, WTH N TH RTY
(30) DAYS OF RENDI TION OF THI S ORDER

COPI ES FURNI SHED:

Larry J. Sartin

Hearing Oficer

Di vision of Admi nistrative Hearings
The Desoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550



Thomas H. Duffy

Assi stant CGeneral Counsel
Department of Transportation

605 Suwannee Street, MS. 58
Tal | ahassee, Florida 32399-0458

Tommy Strickl and, pro se

North Fl orida Construction, Inc.
Post O fice Box 129
Clarksville, Florida 32430

St ephen J. Kubi k
155 O fice Plaza Drive
Tal | ahassee, Florida 32301



